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IN THE COURT OF THE SESSIONS JUDGE, UDALGURI, ASSAM 

 

Present    :  Sri A.K.Borah, 

        Sessions Judge,  

    Udalguri, Assam.  

 

Reference    : Special (POCSO) 13/2015. 

Complainant             :  State 

          Vs 

Accused     :  (1) Sunil Tanti  , 

   (2) Phukan Sarkar. 

  

Charge :U/S 120(B)/306 IPC R/W Sec. 5(g) of POCSO Act. 

 

Dates of hearing  :25.6.15, 4.7.15, 6.7.15, 29.7.15, 6.8.15, 

26.8.15, 3.10.15.   

Date of Judgment   : 3.10.2015. 

For the State   : Mr. B.Das, Public Prosecutor. 

For the accused    : Mr. J.K.Brahma, Advocate. 

 

J U D G M E N T 

1.  In this case accused Sunil Tanti  and Phukan Sarkar are put for trial for 

allegation of charge U/S 120(B)/306 IPC R/W Sec. 5(g) of POCSO Act.   

2. The fact leading to institution of this case, according to FIR, in brief, is 

that on or about 6 PM of 2.3.15 the informant’s sister–in-law Maina Kaiwak 

called over phone. Thereafter, accused persons committed rape on his sister-

in-law in the house of Sunil Tanti. But on 3.3.15 on being feeling shame his 

sister-in-law committed suicide by self emulation.   Hence this prosecution 

case.  

3. The ejahar was filed by Siba Lohar on 3.3.15 before the O/C, Harisinga 

P.S.  On receipt of the ejahar O/C, Harisinga P.S. registered the case vide 

Harisinga P.S. case No.20/15 U/S 120(B)/306 IPC R/W Sec. 5(g) of POCSO Act. 
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After completion of usual investigation the O/C, Harisinga P.S. sent up the case 

for trial against the accused persons U/S 120(B)/306 IPC R/W Sec. 18 of 

POCSO Act.  

4.  On being appeared accused persons before the court after 

commitment of the record and after hearing both parties framed charge U/S 

120(B)/306 IPC R/W Sec. 5(g) of POCSO Act. Particulars of the charge are read 

over and explained to the accused persons, to which they pleaded not guilty 

and claims to stand trial.   

5.  To substantiate the case, prosecution examined as many as ten 

numbers of witnesses. After completion of prosecution evidence accused 

persons were examined U/S 313 Cr.P.C.  All the allegations made against the 

accused persons and evidence appears against the accused persons are put 

before them for their explanation, where they denied the evidence and 

allegation and declined to give defence evidence.  

6. I have also heard argument put forward by the ld. Counsel for both 

parties.  

 

   POINT FOR DETERMINATION   

 

7. The point for decision in this case are- 

(i) Whether the accused on or about 6 PM of 2.3.15 at Hatigarh Khairabari  

under Harisinga P.S. agreed to do criminal conspiracy? 

(ii) Whether the accused on 3.3.15 at Hatigarh Khairabari  under Harisinga 

P.S., abetted the commission of the suicide by Maina Kaiwak setting on fire by 

pouring Kerosene oil whereby she succumbed to her injuries? 

(iii) Whether on the same day, time and place, you committed gang 

penetrative sexual assault on a child? 

 

 

DECISIONS, DISCUSONS AND REASONS FOR DECISION 

 

8. To arrive at a judicial decision, let me appreciate the evidence on 

record. 
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9.  PW.1, Sri Gakul Nayak stated that he knows both the complainant and 

accused. He could not remember the date of incident. In the said incident a 

person was died, but he could not know who died.  

 

10. PW.2, Smti. Phulmoni Panika stated that he knows the complainant. He 

also knows both the accused persons present in the dock. The incident took 

place about three months ago. He has not seen the incident himself. She lived 

in the house of Sunil Tanti. He heard that  one girl was died by self emulation. 

Besides he knows nothing.  

11. PW.3, Sri Obang Mize stated that on 4.315, he was posted as Munsiff 

cum Judicial Magistrate, 1st Class, Udalguri. On that day in connection with 

Harisinga P.S. case 20/15 as per request of the I.O., he has recorded  the 

statement of witnesses (1) Maria Toppo, and (2) Rima Kerketa. 

He recorded the statement of  Maria Toppo on being produced and 

identified by WPC Anju Mani Deka. Accordingly, he recorded her statement U/S 

164 Cr.P.C. She made statement voluntarily before him. At the time of 

recording her statement there was none in his chamber other than him and 

her.  After recording her statement he read over the statement to her and on 

acceptance she put her thumb impression  thereon. Ext.1 is the statement of 

Mariya Topp and Ext.1(1) is his signature.  

On the said day, in the same reference as stated above, he has also 

recorded the statement of  Rima Kerkata on being produced and identified by 

WPC Anju Mani Deka. Accordingly, he recorded her statement U/S 164 Cr.P.C. 

She made statement voluntarily before him. At the time of recording her 

statement there was none in his chamber other than him and her.  After 

recording her statement he has read over the statement to her and on 

acceptance she put her thumb impression  thereon. Ext.2 is the statement of 

Rima Kerkata and Ext.2(1) is his signature.  

 

12. PW.4, Siva Lohar, the complainant, stated that he filed the ejahar Ext.3. 

Ext.3(1) is his signature. The ejahar was written by Dinesh Ch. Boro. He knows 

both the accused persons. Victim is his sister-in-law. He did not see the 

incident himself. The incident took place about  9 months ago. His house and  

the house of his sister-in-law is separate. Near the house of his sister-in-law he 
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has a “Pan” shop. In the night of day of incident his sister-in-law was missing. 

As he felt sleep he went to his home. In the next morning he heard hulla of his 

sister-in-law. He thought that she might be beaten by her father. Thereafter, 

after going to the house of his sister-in-law he saw his sister-in-law was lying 

with burn injury on her body. She was alive then but she was not in a position 

to speak. She was taken to GMCH where she died. The mother and grand 

mother of his sister-in-law stated that his sister-in-law died by self emulation. 

His sister-in-law was a minor and unmarried. He does not know why his sister-

in-law died. He wrote the name of the accused persons in the ejahar as 

because in the previous day of incident his sister-in-law was in the house of 

Munin Tanti.  

13. PW.5, Sri Silbista Kerketa stated that he knows the complainant as well 

as the accused persons. He also knows the victim Maina. Rima is his daughter. 

Rima and Maina were friends. The incident took place about 3 months ago. On 

the day of incident he was not at home. On the day of incident his daughter 

Rima and Maina went out for shopping and till 10 PM they had not return. He 

alongwith mother of Maina went out in search of them, but did not find them. 

At last in the next morning at about 5 AM Maina and  Rima arrived in his 

house. They told him that they went in the house of relative and the family 

members of the relative did not allow them to come as it became night. He 

scolded Rima. Maina also scolded by her father. Later he heard that Maina died 

by self emulation. Immediately she was taken to Garden hospital, then to 

Mangaldai Civil Hospital and thereafter, she was referred to GMCH, where she 

died. 

 In cross-examination he admitted that at about 5 AM Rima and Maina 

arrived. After 15 minutes of departure the incident took place.   

14. PW.6, Hemanta Sutradhar stated that he knows the complainant as well 

as both the accused persons. The incident took place in the month of 

March,2015. On the night of the incident Rima and Maina was missing from 

their respective home. In the next morning at about 5 AM while Maina came he 

gave two slap asking her whereabouts she gone. Maina entered into the 

house. Then he was in the outside. Then he heard screaming of mother of 

Maina and going there he saw Maina was lying in half burn condition. 

Immediately he gave a “Kambal” in the body of Maina and took her to Garden 
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hospital. From there Maina was taken to Mangaldai Civil Hospital and 

wherefrom she  was referred to GMCH. In the hospital Maina stated to him 

that the accused persons present in the dock alongwith other one boy 

committed bad work with her. So being shame she committed suicide. At that 

time his wife Debari Sutradhar was also present. Thereafter, Maina stated that 

she was hunger. Then he gave biscuit and water to her and in the meantime 

she died.  

 In his cross-examination he admitted that he did not state to police that 

(1) Maina stated to him at GMCH that the accused persons present in the dock 

alongwith other one committed bad work to her and on being shame she 

committed suicide; (2) while Maina stated to him that she was hunger he gave 

biscuit and water; (3) when Maina stated those things to him his wife also 

present and heard.  

15. PW.7, Dr. Amarjyoti Patowary stated that on 4.3.15, while he was 

posted as an Associate Professor,    Department of Forensic Medicine, GMCH, 

Guwahati, he performed post-mortem upon the dead body of Rupa Sutradhar, 

14 years female, on police requisition of Bhangagarh P.S. GDE No.48 dated 

3.3.15, on being identified by HG/Prabin Baishya, Mamata Sutradhar, Sanjib 

Sutradhar and found the following:-  

External appearance:- 

A female dead body of average built and swarthy complexion was found in 

surgical dressing. Her body was cold on touch. Her eye and mouth was closed. 

Rigor mortis was present and fully developed all over the body. All natural 

orifices were healthy. 

The following injuries are present over the body:- 

(1) Scalp hair was singed. 

(2) Burn injury was present over her face, cheek and forehead. 

(3) Burn injury was present over back of neck. 

(4) Burn injury was present over front of the chest. 

(5) Burn injury was present over back of he chest. 

(6) Burn injury was present over front of abdomen excluding the naval area 

and below. 

(7) Burn injury was present over back of abdomen including both the 

buttocks. 
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(8) Burn injury was present over lower half of right upper arm and forearm 

excluding the palms. 

(9) Burn injury was present over whole of leftarm excluding the palm. 

(10) Burn injury was present over front and back of right thigh. 

(11) Burn injury was present over front and back of left eye. 

(12) Burn injury was present over back of both calves. 

N.N.:- All the burn injuries were dermoepidermal in depth covering 75% to 

80% of body surface areas as described. Burnt times are red in colour. Line of 

redness is present between burnt and healthy areas.      

CRANIUM AND SPINAL CANAL:-  

Membrane, Brain - pale.  

TORAX:-  

Pleurae- Pale. 

Laryax and trachea- healthy.  

Right lung- Pale. Left lung- Pale.  

ABDOMEN:-         

Walls- as described.  

Stomach and its contents- mucosa is pale. Stomach is empty with no 

suspicious smell. 

Small intestine and its contents- contains gas like matter. 

 The doctor opined that death was due to shock as a result of dermo-

epidermal ante-mortem burn injuries sustained over 75% to 80% of body 

surface area as described. Time since death 12 to 24 hours approximately. 

Ext.4 is the post-mortem report and Ext.4(1) is his signature.  

 

16.  PW.8, Dr. Jyotirmoy Deka stated that on 4.3.15 he was working as 

Medical and Health Officer at Udalguri Civil Hospital. On that day, in reference 

to Harisinga P.S. case No.20/15 U/S 120(B)/306 IPC R/W 18 of POCSO Act, he 

has examined Rima Kerketa and Maina Kaiwak. He did not find any injury as 

well abnormality on them. Ext.5 is his medico-legal report. Ext.5(1) is his 

signature.  

17. PW.9, Siva Panika stated that he knows the complainant as well as 

accused. The incident took place on or before 5 months ago. On the day of 

incident Maina, Neha and another one girl were stayed in the house of Sunil. 
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He was in the  house of his brothers. All the aforesaid three girls after having 

their dinner slept in the house of Sunil. As  there were wild elephant loitering in 

and around the said place they (aforesaid three girls) staying the night in the 

house of Sunil. They went out only in the morning. In the next morning at 

about 10 AM he heard that Maina setting fire herself because her father 

scolded her. Maina was about 14/15 years age. In the morning time he went to 

the house of Sunil.  

18. PW.10, Someswar Bora stated that on 3.3.15 he was posted as O/C, SI 

at Harisinga P.S. On that day he was informed by Soleman Dighal that one 

Jayanti Sutradhar was self emulated. Accordingly, he gave GD entry and he 

himself took the charge of investigation. During investigation he proceeded to 

the place of occurrence. As shown by Soleman Dighal he took Phukan Sarkar, 

Sunil, Sikha Panikar alongwith children to the police station for interrogation. 

On the said day complainant filed the ejahar against the accused Sunil Tanti 

and Phukan Sarkar. Accordingly, he sent said Sunil Tanti and Phukan Sarkar to 

the court. He arranged to record the statement of Rita Kerketa and Manima 

Tappo U/S 164 Cr.P.C. and after completion of investigation he filed the 

charge-sheet. He collected the post-mortem report from the GMCH. Ext.7 is 

the charge-sheet. Ext.7(1) is his signature. 

 During cross-examination he admitted that he has not seized anything 

during investigation.  

19. These much is the evidence of the prosecution.  

20. The accused plea is total denial while their statements were recorded 

U/S 313 Cr.P.C. 

21. I have heard the ld. counsel for both sides. 

22. Ld. counsel for accused submitted that accused persons are innocent 

persons. They have been falsely implicated on suspect. Besides, there is no 

any iota of direct evidence or any circumstantial evidence to prove any 

ingredients of alleged charge. As such accused deserves to be acquittal.  

23. On the other hand ld. P.P. submitted  that accused is required to be 

convicted under such section as prosecution has able to prove the alleged 

charges. 

24.  Keeping in view the rival submissions submitted by ld. respective 

counsels, I am going to dispose the case as follows. 
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25. To prove an offence U/S 306 of the IPC, prosecution must prove that:- 

(1) The commission of suicide by a person; 

(2) The accused abetted the commission thereof. 

26.  In the instant case, as discussed above, there is no any eye witness, 

who could have stated that it is the accused persons who abetted or instigated 

or compelled the deceased to commit suicide.  

27. It has been held in State of West Bengal Vs. Sampat Lal, reported in 

AIR 1985 SC 195 that- 

“It is indeed difficult to understand why the Assistant Sub-Inspector should not 

have seized the two tickets if they were found on the dead bodies of the two 

boys, even if he felt it was a case of suicide.”  

28. Here in this case, only PW.4 Siba Lohar stated that deceased was 

missing from their home in the morning time he heard a hue and cry in the 

house of his sister-in-law. He supposed that the father of the deceased scolded 

the deceased. So, he went to the house of his sister-in-law. He saw there that 

the clothes of his sister-in-law was in burn. Though she was living but due to 

burn injury the sister-in-law could not able to speak. Then she was removed to 

GMCH. But she was died there. He was reported by his mother-in-law and 

grand mother that his sister-in-law committed suicide by setting fire. His sister-

in-law was a minor and unmarried. He cannot say how his sister-in-law was 

died. He put the name of accused persons in the ejahar as because on the 

previous day of incident his sister-in-law was resides in their home. In cross-

examination he admitted that deceased alongwith Rima Kerketa were reside in 

the house of accused Sunil. All the aforesaid girls were friend. They together 

went out to the house of accused but did not return. So, he did not able to talk 

with Maina. The other two girls Rima Kerketa and Hariya did not allege against 

any of the accused. He also admitted that in the night wild elephant were 

loitering in their place. Besides he admitted that his sister-in-law is a very 

angried girl. The incident took place just before the day of BTC election. From 

the statement of informant no material is revealed against any of the accused 

to abet the victim to commit suicide. Similarly, PW.5, Silbista Kerketa, stated 

that he came to know from the mother of the deceased about the missing of 

Maina. So he went to the house of Maina. In spite of vigorous search they 

could not find Maina. In the morning at about 5 PM he came to know that 
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deceased and Rima were resides in their home. As there was a dark night so 

they did not return to their home. He also came to know that the father of 

Maina scolded deceased so deceased was weeping and then deceased went to 

her own home. His daughter was reside in their home. Then he came to know 

that Maina committed suicide by setting fire herself. They tried to douse the 

fire. But Maina was died at GMCH. So, his statement is also silent as to any 

ingredients of abetting deceased to commit suicide. Similarly the statement of 

PW.6 also stated nothing about the incident. He simply stated that in the 

morning the deceased’s father has slapped deceased by scolding for her 

absence in the night. Then deceased entered into her home. But after half an 

hour they came to know that deceased herself setting fire. He further added 

that the deceased made oral dying declaration by stating that accused persons 

alongwith one committed misdeed to deceased. So out of shame she 

committed suicide. But, in cross-examination he has admitted that he has not 

stated to police that deceased made oral dying declaration that accused 

persons present in the dock alongwith other one has committed misdeed to 

deceased. So, out of shame deceased committed suicide. So, that statement is 

contradictory.   

29. It has been held in Tahsildar Singh Vs. State of U.P. reported in 1959 

SC 1012 that –“(1) A statement in writing made by witness before a police 

officer in the course of investigation can be used only to contradict his 

statement in the witness box and for no other purpose; (2) statements not 

reduced to writing by the police officer cannot be used for contradiction; (3) 

though a particular statement is not expressly recorded, a statement that can 

be deem to be part of that expressly recorded can be used for contradiction, 

no because it is an omission strictly so called but because it is deemed to form 

part of the recorded statement; (4) such fiction is permissible by construction 

only in the following three cases; (i) when a recital is necessarily implied from 

the recitals found in the statement, (ii) a negative aspect of a positive recital in 

a statement, and (iii) when the statement before the police and that before the 

court cannot stand together.” 

30. Coming to the present case the aforesaid statements made in the form 

of oral dying declaration by PW.6 Hemanta Sutradhar as stated in the court 

has not stated to police while his statement was recorded U/S 161 Cr.P.C. So, 
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the statement only made before the court at the time of trial. As such, these 

are vital contradiction. Even none of the other witness, who preset at the time 

of treatment at GMCH did not state so that deceased made such statement in 

the form of oral dying declaration. Under such circumstances, the aforesaid 

statement cannot be used against the accused. In fact, PW.1,2,4 and 5 has 

stated nothing about any form of abetting the deceased to commit suicide.  

31. Ld. counsel for State relying on various judgment of the Hon'ble 

Supreme Court vehemently argued that in order to prove offence U/Sec. 306 of 

I. P. Code, there should be clinching evidence. Ingredients of abetment as 

stated in Sec. 107 are required to be met. The learned counsel placed reliance 

on the reported judgment of the Supreme Court in case of Chitresh Kumar 

Chopra vs. State (Govt. of NCT of Delhi) reported in 2010 All M. R. (Cri) 1331 

and submitted that, to convict the accused for offence punishable U/Sec. 306, 

the prosecution should 13 cri appeal 482.99 show that there is direct 

involvement of the accused by way of instigation or aid which led the victim to 

commit suicide. The learned counsel invited my attention to para 12 of the said 

judgment and submitted that, unless there is direct involvement demonstrated 

by the prosecution, no conviction can be given U/Sec. 498-A or U/Sec. 306 of 

the Indian Penal Code. The learned counsel for the appellant also relied on the 

judgment of the Hon'ble Supreme Court in case of Amalendu Pal @ Jhantu vs. 

State of West Bengal reported in 2010 AIR (SC) 512, and submitted that, the 

Hon'ble Supreme Court has held that, harassment must be coupled with some 

positive action proximate to time of occurrence. In absence of proof of such 

proximate positive action, on the part of the accused, accused cannot be 

convicted U/Sec. 306 of the Indian Penal Code. The counsel submitted that, in 

the instant case the prosecution has utterly failed to establish its case by 

bringing on record the positive evidence that the appellant herein had any 

positive act abating commission of suicide proximate to the time of occurrence. 

The counsel further invited my attention to the reported judgment of this Court 

in case of State of Maharashtra Vs. Harish Ramanna Shetty & others reported 

in 2008 All MR (Cri) 2711. Relying on the said judgment, the counsel would 

submit 14 cri appeal 482.99 that on vague allegations without mentioning any 

specific incident or incidents no conviction can be given either U/Sec. 498- A or 

http://www.indiankanoon.org/doc/1465811/
http://www.indiankanoon.org/doc/1465811/
http://www.indiankanoon.org/doc/1465811/
http://www.indiankanoon.org/doc/672002/
http://www.indiankanoon.org/doc/672002/
http://www.indiankanoon.org/doc/672002/
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U/Sec. 306 of the Indian Penal Code. The learned counsel has further placed 

reliance on various judgments of this Court in case of Vithal Sopanrao 

Kalbande Vs. State of Maharashtra reported in 2009(1) Bom.C.R.(Cri.) 13, 

Deepak S/o Bhimrao Bharne and others Vs. State of Maharashtra reported in 

2004(2) Mh. L. J. 987, Ganesh Y. Bhutekar Vs. State of Maharashtra reported 

in 2005 Cri. L. J. 1221, Madhav Tukaram Kadam and another V. State of 

Maharashtra reported in 2010 Cri. L. J. 1464.” 

32. Coming to the present case, it appears that there is no any direct 

evidence neither any circumstantial evidence. As stated above, none of the 

PWs stated any ingredient of abetting to commit suicide by the deceased. 

33. The evidence of prosecution is totally failed as to instigate deceased to 

commit suicide. The evidence is also silent that accused abetted deceased to 

commit suicide. Evidence is also silent that accused’s conduct abetted 

deceased  to commit suicide. Instigation is to goad, urge forward, provoke, 

incite or encourage to do commit suicide.  To satisfy the requirement of 

instigation though it is not necessary that actual words must be used to that 

effect or what constitutes instigation must necessarily and specifically be 

suggestive of the consequence. Yet a reasonable certainty to incite the 

consequence must be capable of being spelt out. The present one is not a case 

where the accused had by their acts or omission or by a continued course of 

conduct created such circumstances that the deceased was left with no other 

option except to commit suicide in which case an instigation may have been 

inferred. A word uttered in the fit of anger or emotion without intending the 

consequences to actually follow cannot be said to be instigation.” 

34.  In the case in hand there is no any evidence or materials available in 

record wherefrom an inference of the accused having abetted  commission of 

suicide by deceased may necessarily be drawn.  

35. In State of West Bengal v. Orilal Jaiswal the Hon’ble Apex Court has 

cautioned that the Court should be extremely careful in assessing the facts and 

circumstances of each case and the evidence adduced in the trial for the 

purpose of finding whether the cruelty meted out to the victim had in fact 
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induced her to end the life by committing suicide. If it appears to the Court 

that a victim committing suicide was hypersensitive to ordinary petulance, 

discord and difference in domestic life, quite common to the society, to which 

the victim belonged and such petulance, discord and difference were not 

expected to induce a similarly circumstanced individual in a given society to 

commit suicide, the conscience of the Court should not be satisfied for basing a 

finding that the accused charged of abetting the offence of suicide should be 

found guilty. 

36. In the instant case, what to talk of instances or instigation, there are 

even no allegation against any of  the accused. There is also no proximate link 

between the incident of 3.3.15 when the deceased died by setting fire herself. 

Undoubtedly, the deceased has died because of burn injury caused by herslef. 

Deceased was undoubtedly hypersensitive to ordinary practice which happened 

to her day to day life. It appears that the doctor, who conducted post-mortem 

opined that death was due to shock as a result of dermo-epidermal ante-

mortem burn injuries sustained over 75% to 80% of body surface area as 

described. But the doctor’s opinion cannot be shown that deceased committed 

suicide in the instigation of any other person. 

37. Under such circumstances, I do not have any suspicion, but to hold that 

prosecution has categorically failed to prove the charge U/S 306 IPC beyond 

any reasonable doubt.  

38. To prove the charge U/S 5 (g) of POCSO Act, prosecution is to prove 

that accused persons committed gang penetration  or assault on the child.  

 Explanation:- When a child is subjected to sexual assault by one or 

more persons of a group, in furtherance of common intention, each of such 

persons shall be deem to have committed gang penetrative sexual assault 

within the meaning of this clause and each of such persons shall be liable for 

that act in the same manner as if it were done by human.  

39. As detailed discussed herein before there is no any evidence that 

accused persons by forming an group in furtherance of common intention 

committed gang penetrative sexual assault  to the victim. There is no any 

circumstantial evidence to infer accused persons for the charge u/S 5(g) of 

POCSO Act. Under such circumstances, the aforesaid charge is also failed.  
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40. In view of the aforesaid discussion, I am bound to hold that prosecution 

has categorically failed to prove the alleged charges against the accused 

persons beyond any reasonable doubt and as such, the accused persons are 

acquitted on benefit of doubt from the charges leveled against them and  set 

them at liberty forthwith. 

 Liability of the bailor is   hereby discharged. 

 Given under my hand and seal of this court on this the 3rd   day of 

October,2015 at Udalguri Court. 

 

(A.K.Borah)                                                                                                                                  

Sessions Judge, 

Udalguri, BTAD. 

 

Dictated and corrected by me 

and each page bears by signature. 

 

    (A.K.Borah)                                                                                                                                  

Sessions Judge, 

        Udalguri, BTAD. 

 

Transcribed and typed by me:- 

 

(Jitumani Sarma/Steno.) 

 

  

 

 


